
Dated __________________________________ 2008

PROZOMIX LIMITED

and

[



]

Commercial Academic Partner 

Referral Agreement

THIS AGREEMENT is made as a DEED on ​​​​​____________________________________2008
BETWEEN:

(1)  PROZOMIX LIMITED a private company limited by shares and incorporated under the laws of England and Wales under registered company number 06517696 whose registered address is situated at Unit 3 Station Court Haltwhistle Northumberland NE49 9HN ('the Company’),
(2)  [
name of university/ individual or other body

] of [

] ('the Referrer’)
BACKGROUND:
(A) The Company is engaged in the business of cloning genes and producing Enzyme(s) from Expression Constructs.

(B) The CAP has developed a DNA sequence(s) known as the Expression Construct(s) which has the capacity to produce the Enzyme(s).

(C) The Referrer has referred the CAP to the Company.
AND IT IS AGREED as follows:

1  INTERPRETATION

1.1 The definitions and rules of interpretation in this clause apply in this Referral Agreement.

CAP Agreement
the agreement which has been or may be entered into between the Company (1) and the CAP [
name
] (2) for the Commercialisation of the Enzyme(s)
Referral Agreement
this Commercial Academic Partner Referral Agreement 

Referral Period
the period of ten years from the date of the CAP Agreement, and a further period of ten years from the date of any subsequent enzyme provided by the CAP to the Company for Commercialisation 
Referrer Discount
a 5% discount on all Company products which are purchased by the Referrer directly from the Company whether through the Website or otherwise 

Referrer Royalty
the sum of 2.5% of the Gross Profit 

1.2 The terms used in this Referral Agreement shall have the same meaning as those defined terms contained in the CAP Agreement. 

1.3 Clause, schedule and paragraph headings shall not affect the interpretation of this Referral Agreement. 

1.4 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) and that person's personal representatives, successors or permitted assigns.

1.5 The Schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement. Any reference to this Referral Agreement includes the Schedules.

1.6 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established. 

1.7 Words in the singular shall include the plural and vice versa.

1.8 A reference to one gender shall include a reference to the other genders. 

1.9 A reference to any party shall include that party's personal representatives, successors or permitted assigns.

1.10 A reference to a statute, statutory provision or subordinated legislation is a reference to it as it is in force from time to time, taking account of any amendment or re-enactment and includes any statute, statutory provision or subordinate legislation which it amends or re-enacts; provided that, as between the parties, no such amendment or re-enactment shall apply for the purposes of this agreement to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any party.

1.11 A reference to writing or written includes faxes but not e-mail.

1.12 A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of the provisions of this agreement) at any time.

1.13 References to clauses and schedules are to the clauses and schedules of this agreement.

1.14 Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.

In consideration of the mutual agreements and undertakings set out herein the Parties have granted the rights and accepted the obligations hereinafter appearing.
2.
REFERRAL
The Referrer warrants that it has referred the CAP to the Company. 

3.
term and termination
This Agreement shall be effective only for the duration of the Referral Period.

4.
RELATIONSHIP

The Referrer and the Company expressly intending that no employment partnership or joint venture relationship is created by this Referral Agreement, hereby agree that: -
4.1
neither the Referrer nor anyone employed by or acting for or on behalf of the Referrer shall ever be construed as an employee of the Company;
4.2
the Referrer shall not make any commitment or incur any charge or expense in the name of the Company;
4.3
except to the extent expressly provided herein, neither the Referrer nor anyone acting on behalf of the Referrer shall receive or be entitled to any consideration, compensation or benefits of any kind from the Company.

5. 
ROYALTY

5.1
The Company shall pay the Referrer Royalty to the Referrer during the continuance of the Referral Period.

5.2
The Company shall calculate the Referrer Royalty up to and including 31 October each year. 

5.3
The Referrer Royalty shall be paid to the Referrer on or before 31 November (‘the Due Date’) each year.
5.4
The Company will send an annual royalty statement to the Referrer.
5.5

Within 10 Business Days of the date of this Referral Agreement, the Company will provide the Referrer with a username and password for the Website. The Referrer will thereby be able to view the number of Enzyme(s) sales and to view the value of the Referrer Royalty thereby accumulated on a daily basis.

5.6

The Company will update the Website in relation to and the value of the Referrer Royalty due thereon on each Business Day.

5.7

In the event that the Referrer Royalty is not paid to the Referrer on or before the Due Date:

5.7.1
the Referrer may charge interest on the overdue amount from the Due Date up to the actual date of payment at the rate of 2% per annum above the base rate for the time being of the Bank of England; 

5.7.2
interest incurred in accordance with the above clause 6.6.1 shall accrue on a daily basis and be compounded weekly;

5.7.3
the Company shall pay the Referrer Royalty together with all interest due thereon immediately up on demand by the Referrer.

5.8
Payment of the Referrer Royalty shall be conditional upon the execution of the CAP Agreement. If the CAP Agreement is terminated for any reason under clause 8 of the CAP Agreement, the Referrer Royalty payment to the Referrer shall terminate with immediate effect. 

5.9
The Referrer’s entitlement to the Referrer Royalty shall be entirely distinct of any royalty payment to the CAP under the CAP Agreement.

5.10
If the Referrer makes a successful referral of a commercial academic partner to the Company in the future, it shall be entitled to a further royalty payment which shall be distinct to, and without ties or limitations to the Referrer Royalty. 

5.11
In the event that a customer fails to pay the Company for the Enzyme(s) received under an agreement for sale, the Company shall not be liable to pay the Royalty to the CAP until (if at all) the Company is paid for the Enzyme(s). 

6.
DISCOUNT

6.1
Commensurate with the date of this Referrer Agreement the Referrer shall be entitled to the Referrer Discount subject to clause 6.3 below.

6.2
The Referrer Discount shall be valid only for the duration of the Referral Period.

6.3
In the event that this Referrer Agreement is terminated under any provision of clause 8 of this Referrer Agreement, the Referrer Discount entitlement shall terminate with immediate effect.

6.4
The Referrer will be entitled to a further 5% discount for every referral that it may enter into with the Company PROVIDED THAT the Referrer shall never be entitled to a discount in excess of 10%.
7.
CONFIDENTIALITY 

During the continuance of the Referral Period the Referrer shall:- 
7.1
keep in strict confidence the genetic composition (if known) of the Expression Construct(s) which has been or will be disclosed to the Company under the terms of the CAP Agreement (if any) and which was not in the public domain prior to the date of this Referral Agreement; 

7.2
restrict the disclosure of the genetic composition of the Expression Construct(s) to such of its employees, consultants, agents, subcontractors as need to know the same for the purpose of discharging the Referrer’s obligations to the Company, and to ensure that such persons are subject to obligations of confidentiality;
7.3
not enter into any similar referral agreement in connection with the CAP and the Expression Construct(s) with any other individual or body corporate.
8.
TERMINATION

8.1
This Agreement shall terminate with immediate effect: - 
8.1.1
upon expiry of the Referral Period;
8.1.2
in the event that the CAP Agreement is terminated under any provision of clause 9 of the CAP Agreement.

8.1.3 
If the Company holds the reasonable belief that the Referrer does not have the right to enter into this Referrer Agreement, and gives written notice to the Referrer to this effect.

8.2
If the CAP and the Referrer enter into a dispute which is not resolved in accordance with the provisions of clause 9.1 of this Referral Agreement, the Company shall have the right to terminate this Referral Agreement.

8.3
For the sake of clarity, the termination of this Referral Agreement shall immediately terminate any Referrer Royalty or Referrer Discount entitlement of the Referrer. 
8.4
In the event that this Referral Agreement is terminated under any provision of this clause 8: - 
8.4.1
the Company shall calculate the Referrer Royalty due to the Referrer up to and including the date of termination in the year due;
8.4.2
the Company shall pay the Referrer Royalty due to the Referrer under the above clause 8.4.1 within 20 Business Days of termination of this Referral Agreement.

9.
ARBITRATION

9.1
In the event that a dispute arises or occurs between the Parties in relation to: - 

9.1.1
denial by the CAP of the Referrer’s purported referral of the CAP to the Company;

9.1.2
any thing or other matter arising out of or in connection with this Referral Agreement;
the Company shall firstly attempt to settle the dispute through consultations between the Parties upon the written request of either Party;
9.2
If no settlement is reached within 30 Business Days after a written request has been received in accordance with the above clause 9.1, then the Company shall have the option to terminate this Referral Agreement in accordance with clause 8.2 of this Referral Agreement;
9.3
For the sake of clarity, the Company shall be at liberty to continue to Commercialise the Enzyme(s) following written notification of any dispute.
10.
INDEMNITY

The Referrer shall indemnify, defend and hold the Company (and all officers, directors, employees, agents and affiliates thereof) harmless from and against any and all claims, demands, actions, losses, damages, assessments, charges, liabilities, costs and expenses which may at any time during the Referral Period be suffered or incurred by, or be assessed against, any and all of them, directly or indirectly, on account of or in connection with: (i) the Referrer’s default under any provision of this Referral Agreement, breach of any representation or warranty herein or failure in any way to perform any obligation hereunder or (ii) negligent acts or omissions or the wilful misconduct of the referrer or its employees, agents, contractors or invitees.
11.
ENTIRE AGREEMENT

11.1
This Agreement constitutes the whole agreement between the Parties and supersedes any previous arrangement, understanding or agreement between them relating to the subject matter of this Referral Agreement. 

11.2
Each Party acknowledges that, in entering into this Referral Agreement, it does not rely on any statement, representation, assurance or warranty (Representation) of any person (whether a Party to this Referral Agreement or not) other than as expressly set out in this Referral Agreement. 

11.3
Each Party agrees that the only rights and remedies available to it arising out of or in connection with a Representation shall be for breach of contract.

11.4
Nothing in this clause shall limit or exclude any liability for fraud. 

12.
Severability

If any provision of this Referral Agreement is found by a court or other competent authority to be void or unenforceable, it shall be deemed to be deleted from this Referral Agreement and the remaining provisions shall continue to apply. The Parties shall negotiate in good faith in order to agree the terms of a mutually satisfactory provision to be substituted for the provision found to be void or unenforceable.
13.
Waiver, forbearance and variation

13.1
The rights which either Party has under this Referral Agreement shall not be prejudiced or restricted by any indulgence or forbearance extended to the other Party. No waiver by either Party in respect of a breach shall operate as a waiver in respect of any subsequent breach.

13.2
This Agreement shall not be varied or cancelled, unless the variation or cancellation is expressly agreed in writing by both Parties.
14.
Notices

14.1
Any notice to be given under this Referral Agreement shall be either delivered personally or sent by fax to the address of the relevant Party.  The address for service of each Party by personal delivery is (in the case of a company or other corporate body) its registered office from time to time and (in the case of an individual) his address stated in this Referral Agreement or any other address for service previously notified to the other Party.  A notice is deemed to have been served as follows:-

14.1.1
if personally delivered, at the time of delivery;

14.1.2
if sent by fax on the next working day after transmission;
14.3.3
if sent by email on the next working day after being sent.
In proving service it is sufficient to prove that personal delivery was made, or that the applicable means of telecommunication was addressed and despatched and despatch of transmission was confirmed and/or acknowledged as the case may be. 

14.2
Any legal proceedings in connection with this Referral Agreement shall be served in respect of each Party at their respective addresses and in the manner referred to in clause 14.1.

14.3
For the purposes of the above clause 14.1, the Parties’ respective email addresses and fax numbers are as follows:-

14.3.1
the Company
 
email:
info@prozomix.com
fax:
01434 322 822 

14.3.2
the Referrer

email:
[

]
fax:
[

]
15.
ASSIGNMENT

Neither Party shall assign or transfer, or purport to assign or transfer, any of their rights or obligations under this Referral Agreement without the prior written consent of the other Party.
16.
Governing law and jurisdiction
16.1
The construction, validity and performance of this Referral Agreement shall be governed in all respects by English law.  
16.2
The Parties irrevocably submit to the non-exclusive jurisdiction of the English courts in respect of any dispute which may arise between the Parties in respect of the construction, validity or performance of this Referral Agreement or as to the rights and liabilities of the Parties hereunder.

17.
General 

17.1
The headings in this Referral Agreement are inserted for convenience only and do not affect its construction.

17.2
Each Party shall bear its own costs and expenses incurred in relation to the negotiation preparation and execution of this Referral Agreement.

17.3
Both Parties undertake with each other to do all things reasonably within their power which are necessary or desirable to give effect to the spirit and intent of this Referral Agreement.

17.4
The Parties shall and shall use their respective reasonable endeavours to procure that any necessary third Parties shall do execute and perform all such further deeds documents assurances acts and things as any of the parties hereto may reasonably require by notice in writing to the others to carry the provisions of this Referral Agreement into full force and effect.

17.5
The termination of this Referral Agreement however caused shall be without prejudice to any obligations or rights of any of either Party which have accrued prior to such termination and shall not affect any provision of this Referral Agreement which is expressly or by implication provided to come into effect on or to continue in effect after such termination.

EXECUTED and DELIVERED as a DEED
}
……………………………..………
By PROZOMIX LIMITED
}
Director
acting by two directors 

or one director and the Company Secretary
}

or one director and a witness
}
……………………………..………



Director/Secretary

EXECUTED and DELIVERED as a DEED
}
……………………………..………
By [  Referrer   ]
}
Director
acting by two directors or one director 
}

and the Company Secretary
}
……………………………..………



Director/Secretary
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